
98

40 CFR Ch. I (7–1–00 Edition)§ 63.91

content of the standard will be ap-
proved pursuant to § 63.92, § 63.93, or
§ 63.94.

[58 FR 62283, Nov. 26, 1993, as amended at 61
FR 36297, July 10, 1996]

§ 63.91 Criteria common to all ap-
proval options.

(a) Approval process. To obtain ap-
proval under this subpart of a rule or
program that is different from the Fed-
eral rule, the criteria of this section
and the criteria of either § 63.92, § 63.93
or § 63.94 must be met. For approval of
State programs to implement and en-
force Federal section 112 rules as pro-
mulgated without changes (except for
accidental release programs), only the
criteria of this section must be met.
This includes State requests for up-
front approval of their mechanism for
taking delegation of future unchanged
Federal section 112 standards and re-
quirements as well as approval to im-
plement and enforce unchanged Fed-
eral section 112 standards and require-
ments on a rule-by rule basis. For ap-
proval of State rules or programs to
implement and enforce the Federal ac-
cidental release prevention program as
promulgated without changes, the re-
quirements of this section and section
§ 63.95 must be met. In the case of acci-
dental release prevention programs
which differ from the Federal acci-
dental release prevention program, the
requirements of this section, § 63.95,
and either § 63.92 or § 63.93 must be met.
The Administrator may, under the au-
thority of Section 112(l) and this sub-
part, also approve a State program de-
signed to establish limits on the poten-
tial to emit of pollutants listed pursu-
ant to Section 112(b) of the Clean Air
Act. For a State’s initial request for
approval of any rule or program under
this subpart, and except as otherwise
specified under § 63.92, § 63.93, or § 63.94
for a State’s subsequent requests for
approval, the approval process will be
the following:

(1) Upon receipt of a request for ap-
proval, the EPA will review the request
for approval and notify the State with-
in 30 days of receipt whether the re-
quest for approval is complete accord-
ing to the criteria in this subpart. If a
request for approval is found to be in-
complete, the Administrator will so no-

tify the State and will specify the defi-
cient elements of the State’s request.

(2) Within 45 days after receipt of a
complete request for approval, the Ad-
ministrator will seek public comment
for a minimum of 30 days on the State
request for approval. The Adminis-
trator will require that comments be
submitted concurrently to the State.

(3) If, after review of public com-
ments and any State responses to com-
ments submitted to the Administrator
within 30 days of the close of the public
comment period, the Administrator
finds that the criteria of this section
are met, the State rule or program will
be approved by the Administrator
under this section, published in the
FEDERAL REGISTER, and incorporated
directly or by reference, in the appro-
priate subpart of part 63. Authorities
approved under § 63.95 will be incor-
porated pursuant to requirements
under section 112(r).

(4) Within 180 days of receiving a
complete request for approval, the Ad-
ministrator will either approve or dis-
approve the State rule or program.

(5) If the Administrator finds that;
any of the criteria of this section are
not met, or any of the criteria of either
§ 63.92, § 63.93 or § 63.94 under which the
request for approval was made are not
met, the Administrator will disapprove
the State rule or program. If a State
rule or program is disapproved, the Ad-
ministrator will notify the State of
any revisions or additions necessary to
obtain approval. Any resubmittal by a
State of a request for approval will be
considered a new request under this
subpart.

(6) If the Administrator finds that;
all of the criteria of this section are
met; and all of the criteria of either
§ 63.92, § 63.93 or § 63.94 are met, the Ad-
ministrator will approve the State rule
or program and thereby delegate au-
thority to implement and enforce the
approved rule or program in lieu of the
otherwise applicable Federal rules,
emission standards or requirements.
The approved State rule or program
shall be Federally enforceable from the
date of publication of approval. When a
State rule or program is approved by
the Administrator under this subpart,
applicable part 70 permits shall be re-
vised according to the provisions of
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§ 70.7(f) of this chapter. Operating per-
mit conditions resulting from any oth-
erwise applicable Federal section 112
rules, emission standards or require-
ments will not be expressed in the
State’s part 70 permits or otherwise
implemented or enforced by the State
or by the EPA unless and until author-
ity to enforce the approved State rule
or program is withdrawn from the
State under § 63.96. In the event ap-
proval is withdrawn under § 63.96, all
otherwise applicable Federal rules and
requirements shall be enforceable in
accordance with the compliance sched-
ule established in the withdrawal no-
tice and relevant part 70 permits shall
be revised according to the provisions
of § 70.7(f) of this chapter.

(b) Criteria for approval. Any request
for approval under this subpart shall
meet all section 112(l) approval criteria
specified by the otherwise applicable
Federal rule, emission standard or re-
quirements and all of the approval cri-
teria of this section. The State shall
provide the Administrator with the fol-
lowing.

(1) A written finding by the State At-
torney General (or for a local agency,
the General Counsel with full author-
ity to represent the local agency) that
the State has the necessary legal au-
thority to implement and to enforce
the State rule or program upon ap-
proval and to assure compliance by all
sources within the State with each ap-
plicable section 112 rule, emission
standard or requirement. At a min-
imum, the State must have the fol-
lowing legal authorities concerning en-
forcement:

(i) The State shall have enforcement
authorities that meet the requirements
of § 70.11 of this chapter.

(ii) The State shall have authority to
request information from regulated
sources regarding their compliance sta-
tus.

(iii) The State shall have authority
to inspect sources and any records re-
quired to determine a source’s compli-
ance status.

(iv) If a State delegates authorities
to a local agency, the State must re-
tain enforcement authority unless the
local agency has authorities that meet
the requirements of § 70.11 of this chap-
ter.

(2) A copy of State statutes, regula-
tions and other requirements that con-
tain the appropriate provisions grant-
ing authority to implement and en-
force the State rule or program upon
approval.

(3) A demonstration that the State
has adequate resources to implement
and enforce all aspects of the rule or
program upon approval, which in-
cludes:

(i) A description in narrative form of
the scope, structure, coverage and
processes of the State program;

(ii) A description of the organization
and structure of the agency or agencies
that will have responsibility for admin-
istering the program; and

(iii) A description of the agency staff
who will carry out the State program,
including the number, occupation, and
general duties of the employees.

(4) A schedule demonstrating expedi-
tious State implementation of the rule
or program upon approval.

(5) A plan that assures expeditious
compliance by all sources subject to
the rule or program upon approval. The
plan should include at a minimum a
complete description of the State’s
compliance tracking and enforcement
program, including but not limited to
inspection strategies.

(6) A demonstration of adequate legal
authority to assure compliance with
the rule or program upon approval. At
a minimum, the State must have the
following legal authorities concerning
enforcement:

(i) The State shall have enforcement
authorities that meet the requirements
of § 70.11 of this chapter.

(ii) If a State delegates authorities to
a local agency, the State must retain
enforcement authority unless the local
agency has authorities that meet the
requirements of § 70.11 of this chapter.

(c) Revisions. Within 90 days of any
State amendment, repeal or revision of
any State rule, program, or other au-
thorities supporting an approval under
this subpart, a State must provide the
Administrator with a copy of the re-
vised authorities and meet the require-
ments of either paragraph (c) (1) or (2)
of this section.

(1)(i) The State shall provide the Ad-
ministrator with a written finding by
the State Attorney General (or for a
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local agency, the General Counsel with
full authority to represent the local
agency) that the State’s revised legal
authorities are adequate to continue to
implement and to enforce all pre-
viously approved State rules and the
approved State program (as applicable)
and adequate to continue to assure
compliance by all sources within the
State with approved rules, the ap-
proved program (as applicable) and
each applicable section 112 rule, emis-
sion standard or requirement.

(ii) If the Administrator determines
that the written finding is not ade-
quate, the State shall request approval
of the revised rule or program accord-
ing to the provisions of paragraph (c)(2)
of this section.

(2) The State shall request approval
under this subpart of a revised rule or
program.

(i) If the Administrator approves the
revised rule or program, the revised
rule or program will replace a rule or
program previously approved.

(ii) If the Administrator disapproves
the revised rule or program, the Ad-
ministrator will initiate procedures
under § 63.96 to withdraw approval of
any previously approved rule or pro-
gram that may be affected by the re-
vised authorities.

(iii) Until such time as the Adminis-
trator approves or withdraws approval
of a revised rule or program, the pre-
viously approved rule or program re-
mains Federally enforceable.

[58 FR 62283, Nov. 26, 1993, as amended at 61
FR 36297, July 10, 1996]

§ 63.92 Approval of a State rule that
adjusts a section 112 rule.

Under this section a State may seek
approval of a State rule with specific
adjustments to a Federal section 112
rule.

(a) Approval process. (1) If the Admin-
istrator finds that the criteria of this
section and the criteria of § 63.91 are
met, the State rule will be approved by
the Administrator, published in the
FEDERAL REGISTER and incorporated,
directly or by reference, in the appro-
priate subpart of this part 63, without
additional notice and opportunity for
comment. Rules approved under § 63.95
will be incorporated pursuant to re-
quirements under section 112(r).

(2) If the Administrator finds that
any one of the State adjustments to
the Federal rule is in any way ambig-
uous with respect to the stringency of
applicability, the stringency of the
level of control, or the stringency of
the compliance and enforcement meas-
ures for any affected source or emis-
sion point, the Administrator will dis-
approve the State rule.

(3) Within 90 days of receiving a com-
plete request for approval under this
section, the Administrator will either
approve or disapprove the State rule.

(b) Criteria for approval. Any request
for approval under this section shall
meet all of the criteria of this section
and § 63.91 before approval. The State
shall provide the Administrator with:

(1) A demonstration that the public
within the State has had adequate no-
tice and opportunity to submit written
comment on the State rule; and

(2) A demonstration that each State
adjustment to the Federal rule individ-
ually results in requirements that:

(i) Are unequivocally no less strin-
gent than the otherwise applicable
Federal rule with respect to applica-
bility;

(ii) Are unequivocally no less strin-
gent than the otherwise applicable
Federal rule with respect to level of
control for each affected source and
emission point;

(iii) Are unequivocally no less strin-
gent than the otherwise applicable
Federal rule with respect to compli-
ance and enforcement measures for
each affected source and emission
point; and

(iv) Assure compliance by every af-
fected source no later than would be re-
quired by the otherwise applicable Fed-
eral rule.

(3) State adjustments to Federal sec-
tion 112 rules which may be part of an
approved rule under this section are:

(i) Lowering a required emission rate
or de minimis level;

(ii) Adding a design, work practice,
operational standard, emission rate or
other such requirement;

(iii) Increasing a required control ef-
ficiency;

(iv) Increasing the frequency of re-
quired reporting, testing, sampling or
monitoring;
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